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IN THE SUPREME COURT 
of the State of Utah 
ADAH TAFT, for herself and for all other 
·persons similarly situated, 
Plaintiff, 
YS. 
EARL J. GLADE, L. C. ROMNEY, JOHN 
B. MATHESON, D. A. AFFLECK, 
FRED TEDESCO, individually and as 
members of the Board of Commissioners 
of Salt Lake City, Utah; MILTON E. 
LIPJ\fAN, individually and as Treasurer 
of Salt Lake City, Utah; LOUIS E. 
HOLLEY, individually and as Auditor 
of Salt Lake City, Utah; and IRMA F. 
BITNER, individually and as Recorder 
of Salt Lake City, Utah, 
D·efendants. 
DEFENDANTS' BRIEF 
STATEMENT OF THE CASE 
Case No. 
7149 
In the statement of facts, counsel for plaintiff quotes 
the pleadings filed herein~ and makes the statement that 
there is no real issue of fact involved; merely one of 
law as to the construction of Chapter 19, Session Laws 
of Utah 1947. The defendants have alleged facts in their 
answer which are additional to those contained in the 
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2 
complaint, and we now suppose, since there is no reply 
filed and since counsel says there is no issue of fact, that 
the additional facts are admitted. These facts are alleged 
in paragraphs seven and eight of the. answer and in the 
further answer of defendants. By paragrwph seven it ap-
pears that the application of plaintiff for retiren1ent and 
pension, Exhibit C attached to plaintiff's :(>etition, was 
enclosed in a letter mailed by Ethel Holmes, librarian, 
to Mayor Glade. It is addressed to the Mayor and City 
Commission and the Board of Directors of the Free 
Public Library. Upon receipt of the letter and enclosed 
rupplication, the Mayor returned the application to Mrs. 
Holmes with the statement that it was returned as it was 
to be handled by the directors of the library rather than 
by the directors of the Salt Lake City administration. 
This appears in _paragraph eight of the. answer. It is 
further alleged that whether plaintiff is entitled to be 
retired and receive a pension is not a matter to be de-
termined by the City Commission or any of the defend-
ants, but is a matter exclusively the business of the 
library board; that said board has never at any time 
made any disposition of plaintiff's application for re-
tirement and a ·pension, nor has defendant auditor or 
treasurer ever been furnished with any duly authen-
ticated voucher of the library board authorizing or 
directing the withdrawal of money ~rom the library fund 
for the payment of a pension to plaintiff. 'The further 
answer of defendants shows that upon receipt of the order 
of the library board, Exhibit B attached to plaintiff's 
petition, the defendant auditor deducted 3 per cent from 
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plaintiff's n10nthly salary, totaling $10.20 to the tirne of 
plaintiff's application for pension, and has deducted a 
like an1ount frmn the library fund and placed both sun1s 
in a special trust fund for the payment of pensions. to 
library employees. That no voucher has ever been fur-
nished the auditor or treasurer by the Library Board 
to withdraw any other sum from the library fund for 
the pa)!nent of pensions. That it will take $76.55 per 
month to pay plaintiff her pension, and a total sum of 
$8386.82 based on her life' expectancy. That the amount 
sufficient to pay the pension has never been provided for 
by. the library board by proper voucher or otherw.ise. 
We shall not atten1pt to discuss our demurrers separate-
ly from our answer, as the same legal pro'Positions are in-
volved in both. So it will be understood that we are main-
taining the sufficiency of both our demurrer and answer 
to defeat plaintiff's application for a writ of mandate. 
ARGUMENT 
I. The Statfllte Creating and D-efining 'Powers of Library 
Board 
In order that a proper perspective of the issues here 
involved may be obtained, we shall refer the court first 
to the statutory provisions governing city libraries, as 
to which counsel makes no mention or reference at all. 
Chapter 2, Title 51, U.C.A. 1943, covers this subject. 
Section 51-2-1 provides for the establishment of city 
libraries. It imposes the duty upon cities of the first 
\ . 
class to levy a tax of one-third mill on the dollar and 
gives power to levy as much as two-thirds mill on the 
\ . 
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dollar for library purposes, to be levied and collected in 
the same manner as other general taxes of the city, to 
constitute a fund to be ~nown as the library fund. This 
section was amended by Chapter 20, Session Laws 1947, 
page 34. This amendment likewise imposed the duty 
upon cities of the first class of levying one-third of a 
mill on the dollar, but increased to one mill on the dollar 
the rate that might be levied. This amendment was passed 
February 14 and approved February 29, 1947. Chapter 
19, Session Laws 1947, covering pensions, was passed 
February 11 and approved February 14, 1947. These 
dates are significant as the right to increase the levy 
to one 1nill was granted after the pension law was passed 
in order that the library board would have additional 
revenue for such pensions as well as for other~ purposes. 
Section 51-2-2 provides for the appointment by the 
governing body of the city of a board of directors of nine 
persons, of which not more than one member of the city's 
governing body may be a member a:t any one time. Li-
brary directors hold office- for a specified term but may 
be removed for cause. Vacancies are to be filled by the 
governing body of the city. 
Section 51-2-5 reads as follows: 
''Directors shall immediately after appoint-
ment meet and organize by the election of one of 
their number as president, and by the election of 
such other officers as they may deem necessary. 
They shall make and adopt such by-laws, rules 
and regulations, not inconsistent with law, for 
their own guidance, and for the government of 
the library and reading room, as may be expedi-
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ent. They shall have the e:rclusiv1e control of the 
expenditure of all money collected fior the benefit 
of the lib.rary fund; and of the construction of any 
library building, and of the supervision, care and 
custody of the grounds, rooms and buildings con-
structed, leased or set apart for that purpose; 
·provided, that all m011eys received for such li-
b.rary shall be deposited in the city trBasury to 
th1e credi.t of the library fwnd, and shall be kept 
separa.te and apart from other moneys of the city, 
and shall be drmcn upon by the proper officers 
of such c£ty upon the properly oJUthenticate:d 
1-:ouchers of the lib.rary boa.rd. The Boa.rd may 
purchase or lease grounds, lease or erect an ap-
propriate building or buildings for the use of the 
library, appoint a libratrian and necess~ary as-
sistants and fix their compensation, remove such 
appoitntees at u·ill, and in general carry out the 
spirit and intent of the provisions of this chap-· 
ter." 
The library board is to adopt rules and regulations 
governing the use of the library, its books and facilities. 
On or before the second Monday of June they shall make 
an annual report stating the condition of their trusts on 
June 1st of that year, showing the "various sums of 
money received from the library fund and from other 
sources, and the amount of money expended, and for 
what purposes," together with other information, which 
report, as to receipt and eJrpend:iture of money, is to be 
verified by affidavit. 
It thus appears that while the city, as such, levies the 
tax to provide funds for the library, and the govern-
ing body of the city appoints the members of the library 
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boarq, the library board is an autonomous body; the 
money comprising the library fund, which includes all 
money howsoever collected or obtained for 'the benefit of 
the library, is a trust fund which can be used only for 
library purposes and is in the exclusive control of the 
library board. It would appear likewise that in fixing 
the rate of levy the City Commission would have to be 
guided by the proposals of the library board as to their 
needs. The library fund is deposited with the City Treas-
urer, but he must keep it separa:te and apart from the 
City's money and it can be drawn on only upon proper-
ly authenticated vouchers of the library board. In ad-
dition, the library board appoints the librarian and neces-
sary assistants, fixes their compensation, and can re-
move them at will. With respects, therefore, to the most 
important elements in any pension system, to-wit, the 
character, age, number, and tenure of service of em-
ployees, and the funds necessary for such system the 
city has no jurisdiction or control whatsoever. 
II. There is no showing t·hat plaintiff has been retired and 
placed on Pension by the libmry board. 
Notwithstanding the provisions of Chapter ~' Title 
51, above referred to and quoted, there is no allegation 
in plaintifPs complaint that she ever wpplied to the 
library board for retirement from active duty as an em-
ployee of said board, that board having the exclusive 
right to employ and retire its employees. On the contrary 
it is alleged that plaintiff made written request upon 
the City Commissioners that she be retired from active 
service with the library board and be granted a pension. 
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It is true that there is an endorsement on her applica-
tion signed by . the librarian '' ap·proved by the board of 
directors of the Free Public Library.'' There is nothing 
to show by what authority the librarian made this en-
dorsement. Further, the library board could not, by such 
an endorsement delegate to the City Commissioners the 
right to retire one of the board's employees. Accord-
ingly, the :Mayor did the only thing he could do upon re-
ceipt of this application of the plaintiff asking to be re-
tired from active service as a library board employee, 
namely, refer the application back to the library board 
for their action as alleged in our answer in paragraph 
eight. It is for the library board to determine the eligibili-
ty of plaintiff, whether she should be retired, and the 
amount of the pension to be paid her. The City Com-
missioners did not, and could not, reject the application. 
They could neither grant nor deny plaintiff retirement 
from active service with the library board, nor grant or 
deny the payment of a pension. We here assert that, so 
far as the defendants are concerned, plaintiff can be re-
tired on a pension by proper action to that effect by the 
library board, providing the library board furnishes the 
funds necessary therefor as is expressly provided by 
Section 3 of Chapter 19, Session Laws 1947, quoted by 
plaintiff is her petition, and f-ilrnishes the defendant 
auditor and treasurer with the proper vouchers for the 
withdrawal of library fund money. That would im-
mediately ·end thi's law suit. 
The distinction between employees of the library 
board· and the employees of the City, insofar as who is 
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their ·employer, who fixes their compensation and tenure 
of office and who has control of them is concerned, as 
reflected in the Chapter 2, Title 51, above referred to, 
is carried over into Chapter 19, Session Laws, 1947, re-
ferred to herein as the pension law. Sections 1 and 2 of 
the pension law read as follows: 
''Section 1. Any appointive officer or em-
ployee of cities of the first, second, and third class 
and incorporated towns, including heads of de-
partments, who shall have reached the age of 
sixty years and shall have been in the service of 
the city for twenty years prior to reaching such 
age, at the option of the governing body, or, after 
attaining the :;tge of sixty-five years and having 
twenty years' service, or after attaining the age 
of sixty years and having thirty years' service, at 
his own request, may he retired from active ser-
vice and receive a monthly pension for the re-
mainder of his life in an amount equal to one-
half of his average monthly wage received over a 
period of five years next prior to the time of re-
tirement, provided, that in no instance shall any 
such pension exceed $100 per month. The govern-
ing body of such cities may provide for a creation 
and maintenance of a pension retirement system. 
Such system shall be sustained by monies pro-
vided by the city and by monies derived from 
payroll deductions from salaries and wages paid 
such appointive officers and employees, such re-
spective contributions to be in such proportions 
as such governing body may prescribe, provided, 
that not more than one-half of the monies needed 
for such pension retirement system shall be raised 
by payroll deductions. 
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''The governing body of said cities and towns 
n1ay include in such pension system the payment 
of retirement benefits to appointive officers and 
employees whose service to the city shall have 
been less than twenty years or whose service shall 
lmve exceeded twenty years but who have not 
reached the age of sixty years at the time such 
service is terminated for disability, provided, how-
ever, unless such disability arises from the course 
of employ-ment, such appointive officers and em-
ployees Inust have ten years prior service. 
'• Should the service of any appointive officer 
or employee be terminated by discharge, resigna-
tion or death, such officer or employee, or his 
designated beneficiary or his estate, shall be re-
funded all monies withheld from his salary or 
wages under this act; and should such officer or 
employee thereafter be reemployed by the city he 
shall repay to the city the amount refunded to 
him and be restored to the position in the pen-
sion retirement system which he held at the time 
of discharge or resignation.'' -
''Section 2. The governing body of cities of 
the first, second, and third class and incorporated 
towns may maintain as to all appointive officers 
and employees, including heads of departments, 
a system for the payment to such officers and 
employees of sickness, disability, and death bene-
fits to be financed and administered in 'such man-
ner and payable upon such terms and conditions 
as the governing body of such cities may by or-
dinance prescribe.'' 
After having made such. provisions for employees 
of the cities the legislature in Section 3 provides that 
the librarians, assistants, and employees appointed by 
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the Board of Directors of the public library n1ay be in-
eluded within the participate in the pension retirement 
and the sickness disability and death benefts system es-
tablshed under Sections 1 and 2 by proper action to that 
effect by such board of directors of such library; pro-
vided "That the funds necessary either for said pension 
retirement system or the sickness disability and death 
benefits system, other than that part accruing from pay-
roll deductions from salaries and wages of such li-
brarians, assistants, and employees, shall be deri.ved 
fT~om the revenues raised fo.r the benefit .of the library 
fwnd, the amount to be raised by payroll deductions to be 
fixed by the Board of Directors of the library at the same 
rate as the_ payroll deductions which shall be fixed by 
the governing body of the city or town in which such 
library is located." 
III. Sec. 3, Chapter 19, 1947 Laws, does not am~end or 
f!epeal Sec. 51-2-5, U.C.A. 1943 
Had the legislature intended that the employees of 
the library board were to be included within the category 
of City ·employees and that the City Commission should 
have the power to retire such employees on pensions, 
there would not have been any need to make separate 
provision for library board employees as is done in Sec-
tion 3 just referred to. No where in Chapter 19 is there 
any 'PI'~>vision amending or repealing or in anywise re-
ferring to the power of the library board over its em-
ployees as contained in Section 51-2-5 heretofore quoted. 
Nor is there any conflict between Chapter 19 and said 
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section that would indicate any runend1nent or repeal by 
implication. As a matter of fact. Section 3 expressly re-
quires that there be action on the part of the library 
board in order to bring its employees within the pension 
retire1nent system. It would seem that before deciding 
whether the library employees are to be included in the 
pension or disability system the library board should 
know what the cost would be. They are to provide t~e 
necessary funds. Section 3 of Chapter 19 expressly so 
states and specifically provides that the funds necessary 
shall be derived from the revenues raised for the benefit 
of the library fund (other than money obtained by pay-
roll deduction). The term "library fund" is defined and 
given particular meaning iii Title 51, Chrupter 2, above 
referred to and is the trust fund which is created ex-
pressly and exclusively for library purposes and over 
which the city, as such, has no control whatsoever and 
which can be drawn upon only by properly authenticated 
vouchers issued by the library board upon the city treas-
urer. The pension law gives no power to the library 
board to add any additional cost to the city's pension and 
disability systems. Nor would they have the power to 
decrease the city's expense should their retirement of 
employees cost less. We are quite sure that the library 
board has assumed that the cost of maintaining a pen-
sion systein for its employees is more per capita than 
the cost would be for the employees of Salt Lake City 
as a whole. If it were not for this assumption, this action 
never would have been brought, and if the cost per ca;pita 
of pensioning library employees should prove to be less 
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12 
than the cost per capita for city employees as a whole the 
library board would then very clearly agree that they 
were only to furnish the money necessary for their own 
employees. So it appears defini~ely that the liprary, 
board by this action, for plaintiff is merely an instru-
ment of the board, hopes to get a construction of the 
pension law that would compel the city to provide some 
part of the funds necessary to sustain the cost of pen-
sioning the board's employees. 
The pension law is peculiar in several respects. First 
it applies to those immediately eligible by reason of age 
and length of service. Such employees have contributed 
nothing toward the payment of the pension. Others may 
qualify after the cr.·eation of the pension system within 
varying periods of time, contributing varying amounts 
to the pension fund . .As a concrete example, plaintiff 
here was eligible, so far as age and length of service are 
concerned, immediately upon the effective date of the 
pension law as she was then sixty-eight years of age and 
had served twenty-two years . .Another peculiar feature is 
that upon resignation, discharge, or death the emPloyee 
or his estate is to he paid back all money he paid in. The 
result of this provision is that his contributions must be 
held in trust and cannot he used to pay the pension of 
someone else. The act provides that not more than one-
half the money needed for the pension retirement system 
shall be raised by payroll deductions. It is impossible, 
from an actuarial standpoint, to determine what the per 
capita cost of the pension system will be as one employee 
cannot be played off against the others as in group in-
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surance, in Yiew of this provision for the return of the 
employees' contributions to the system upon his retire-
ment from the service of the city. Each e1nployee, so far 
as cost of the system goes, stands as a separate unit, the 
city simply supplying all money above his own contribu-
tions that will be necessary to pay his pension. Where he 
has made no contribution the city pays the entire pension. 
Of course, the total cost may be estimated upon the 
basis of his life expectancy but that has nothing to do 
with the life expectancy of any other employee or the 
amount realized in the pension fund from withholding 
from wages of any other employee. 
In the case before us there was withheld from 
plaintiff's wages a total of $10.20 between the date the 
library board provided for the pension system and the 
time plaintiff asked retirement on pension. Her life ex-
pectancy, according to the life expectancy tables con-
tained in our statutes, is 9.13 years. Her statement shows 
her average monthly wage over the preceeding five year. 
period was $153.10, one-half of which would be $76.55. 
To pay her a pension of $76.55 per month for 9.13 years 
would require $8486.82. Of this amount she has con-
tributed $10.20. 
The amount of plaintiff's pension has become def-
initely fixed at $76.55 per month so long as she lives. This 
amount cannot in anywise ·be altered or affected 'by any 
fluctuation in the average per capita cost of the city's 
pension system nor can it be altered or affected by any 
actuarial calculation. Under Section 3 of the pension law 
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there are only two sources for the payment of this de-
finitely fixed pension, namely, the money deducted from 
plaintiff's wages and the library fund. That section ex-
pressly so .provides. The deductions from plaintiff's 
wages total $10.20. Hence aU money above that sum must 
come from the library fund. The pension law requires 
that all wage deductions be returned to an employee if he 
quits or is discharged and to his estate if he dies. So, the 
wage deductions from one employee cannot be used to 
pay any part of the pension payable to another, unless 
over a period of years it should develop that some em-
ployee did not live iong enough after retirement to re-
ceive in pensions an amount equaling the total amount 
deducted from his wages. Such a future possibility can-
not in any way affect plaintiff's present pension nor 
be now calculated and used to diminish the amount the 
library board must furnish for the payment of plain-
tiff's pension. 
If plaintiff were a city employee the city would have 
to pay her from its own funds the first m.onth $76.55 
' I 
less $10.20 in wage deductions which are available to-
ward payment of her pension, namely $66.35. After the 
first month the city would have to pay $76.55 per month 
as long as she lived without regard to the average per 
capita cost or any actuarial calculations. That would be 
the cost of plaintiff's pension. It is equally the cost of 
her pension as an employee· of tp.e library board. If that 
hoard will present to the city auditor and treasurer a 
properly authenticated voucher· authorizing them to 
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withdraw the sum of $10.20 frmn the fund containing the 
wage deductions taken from the wages of library enl-
ployees, and a similar voucher drawn on the library fund 
in the amount of $66.35 the first month and a similar 
voucher in the sum of $76.55 each Inonth ther·eafter, the 
city auditor and treasurer will honor the same and plain-
tiff will receive her pension and this law suit can be dis-
missed. If those are not the correct sums to be provided 
the city auditor and treasurer for the payment of her 
pension, then it is the duty of the library board to in-
dicate the correct sum and furnish vouchers therefor. 
The library board cannot simply issue a blanket order on 
the auditor and treasurer to take from the library fund 
whatever is necessary to pay all pensions of library em-
ployees. All that the city auditor and treasurer are asking 
for are prap·er authenticated vouchers authorizing then1 
to draw from the library fund the money necessary to pay 
plaintiff's pension. They have never refused, nor doeE: 
plaintiff's petition show that they have refused, to honor 
such vouchers. The order· of the library board attached 
to the petition as exhibit '' B'' authorized deductions 
from the monthly wages or salaries of library employees 
on the same basis as the city deducts fro~ the wages 
and salaries of its employees. It further purports to 
authorize the auditor to deduct from the library fund or 
other monies available an equal sum or such other sum 
as may be necessary and pay the whole into the pension 
retirement fund created by the city ordinance. This action 
is in direct conflict with Section 51-2-5, above quoted, 
whirh requires the city treasurer to keep all library funds 
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s·eparate and apart from the city's funds, and requires 
the furnishing.to the auditor and treasurer by the library 
board of a properly authenticated voucher in order to 
draw any amount from the library fund. 
Certainly it cannot be said that by Section 3 of the 
pension law it was intended to repeal these explicit 
limitations on the financial administration of the library 
board. The rule is well settled that in order to effectuate 
a repeal by implication the later statute must be irrecon-
cilably inconsistent and repugnant to the terms of the 
existing law. The rule is stated in 50 Am. Jur. page 549, 
Section 543 as follows: 
"Indeed, it must appear that a later act is 
contrary to, or inconsistent with, a former act in 
order to justify the conclusion that the first is re- , 
pealed. Since laws are presumed to be passed with 
deliberation, and with full knowledge of existing 
ones on the same subject, it is but reasonable to 
conclude that the legislature, in passing a statute, 
did not intend to interfere with or abrogate any 
former law relating to the same ma:tter, unless 
the repugnancy between the two is irreconcilable. 
Except where an act covers the entire subject-
matter of earlier legislation, is complete in itself, 
and is evidently· intended to supersede the prior 
legislation on the subject, a later act does not by 
implication repeal an earlier act unless there is 
such a clear, mani~est, controlling, necessary, 
positive, unavoidable, and irreconcilable inconsis-
tency and repugnancy, that the two acts cannot, 
by a fair ,and reasonable construction, be recon-
ciled, made to stand together, and be given effect 
or enforced concurrently. Moreover, a statute is 
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only repealed by the repugnancy of matter in a 
subsequent statute to the extent of such repug-
nancy, and if any part of the earlier act can stand 
as not superseded or affected by the later act, it 
is not repealed. 
"Sec. 5-!±. Identity of Subject-The rule of 
an implied repeal of an act by a subsequent con-
flicting statute applies where the subsequent act 
deals with the same subject as the prior statute. 
Indeed, to effect an implied repeal of one statute 
by another, they must both relate to the same sub-
ject, and cover the same situations, since one 
statute is not repugnant to another unless there is 
such relation.'' 
Our court in the case of University of Utah vs. 
Richards, 20 Ut. 557, 59 P. 96, follows the same rule, 
using this language: 
"The lawmakers did not see fit to embrace 
in the later any express words of repeal of the 
former act. If such former act is repealed, it 
must be by implication. If the acts are repug-
nant, or are irreconcilably in conflict with each 
other, and cannot be harmonized together in order 
to effectuate the purpos·e of their enactment, then 
it may be said the later act may by implication 
repeal the former. Repeals by im'J)1ication, how-
ever, are not favored by the law. One act is not 
to be allowed to defeat another, if by reasonable 
construction the two can be made to stand to-
ge.ther. Particular provisions relating to a former 
subject must govern in relation to that subject, 
as against general provisions in another part of 
the law which might otherwise be broad enough 
to include it." 
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The reasonable construction of Section 3 of the pen-
sion law i~ that it permits the library board to adopt the 
city's pension system as the library's system, giving to 
its employees the same benefits, requiring the same 
qualifications, making the same wage contributions by 
its employees, and thus be included within and participate 
in the city's pension system, all with the express provisio 
that the funds necessary to carry such pension system, 
other than that part accruing from payroll deductions 
from wages and salaries of the library employees, shall 
be derived from revenues raised for the benefit of the 
library fund. The revenues raised for the benefit of the 
library fund are raised by the mill levy authorized by 
Section 51-2-1, as amended in 1947 laws, page 34. The 
two statutes, Section 51-2-5 and Section 3, Chapter 19, 
1947 Laws, do not relate to the same subject or cover the 
same situation-the one cov·ers the manner in which the 
funds of the library board may be deposited and drawn 
upon and the other covers the creation of a pension sys-
tem for library employees, so there can be no repugnancy 
between them. 
As already pointed out there is no way at this time, 
at the very beginning of the pension system, to make 
any kind of accurate calculation of the cost of the pen-
sion system per capita either as to city or library em-
ployees. It would naturally be the policy of both bodies 
to discourage as far as possible those immediately eligible 
to retire on a 'pension from requesting such retirement. 
[f persons over the age of sixty-five and having more 
than twenty years service are physically and mentally 
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capable of performing the duties of their employment, 
it '"ould be to the financial advantage of the city and 
library board to encourage such persons to stay in their 
employment. It would lessen the pension burden at a tinw 
when there are no funds accumulated to pay pensions. 
· Further, such capable persons may themselves not want 
to retire because they like to keep working or because 
they need their full salary rather than half as a pen-
sion. It is possible, therefore, for the employee himself 
to postpone the beginning of his pension, and in many 
cases such postponement is very likely, and so it would 
become impossible to calculate the per capita cost, no 
one knowing when he would demand retirement. 
Under the law, the city may require its employees to 
pay as much as one half of the cost of the pension sys~ 
tem. If the cost of maintaining the pension system for 
library employees is greater per capita than for the city 
employees (and if it is not greater, then there is no sense 
in this . action), then by requiring the city pension sys-
tem to bear that greater per capita cost would have the 
effect of passing a part of that increase in cost onto !he 
city employes. The closer to one half the cost the city re-
quires the city employees to pay, the greater the part of 
this increase in cost due to the library employees' pen-
' 
sion will be thrown upon city employees. Certainly a con-
struction of the pension law that would produce such a 
result should not be adopted without explicit language 
to that effect. It so happens, that the city deducts a cer-
tain percentage of the wage without respect to what 
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proportion of the cost such deduction will carry, but in 
actuality it carries some percentage of the entire cost. 
IV. Mandamus not proper r.emedy. 
We further contend that plaintiff has mistaken her 
remedy and that this is not a case for mandamus. The 
rule is stated in 40 Am. J ur. 993, Section 40 as follows: 
"The writ of mandamus may issue to compel 
a public officer to perform a ministerial duty with 
respect to the allowance or payment of a ·pension, 
but it must clearly appear that the duty is one 
which from its character leaves no discretion in 
the officer to do or not to do. And it is a well-
settled rule that mandamus does not lie to re-
view or control the action or decision of a pen-
sion board or other board or officer having the 
authority over pension matters, where the action 
or decision is one resting in the discretion of such 
board or officer, or wher.e it involves the construc-
tion of the Za.w and the application ·of the facts 
tMe·reto. '' 
One of the cases cited in support of the text is U. S. 
ExRel Dunlap vs. Black, 128 U.S. 40, 32 L. Ed. 354. There 
the relator sought mandamus to compel the commissioner 
of pensions to issue certificates entitling relator to $72.00 
per month from June 17, 1878. Under the act of June 18, 
187 4, in case of total helplessness, the pension should be 
increased from $31.25 to $50.00 per month. By act 
of June 16, 1880, it was provided that all thos·e then re-
ceiving a pension of $50.00 per month under the act of 
June 18, 1874, should receive $72.00 per month from 
.Jun~ 17, 1878; relator applied for this increase and the 
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Com1nissioner of Pensions granted hhn ~· certificate for 
$50.00 per month. The reason the commissioner did not 
grant the $72.00 per month was that relator was not on 
June 16, 1880, the date of that act, receiving a pension 
at the rate of $50.00 per n1onth nor was he entitled to 
$50.00 per n10nth nor was he entitled to $50.00 per month 
on that date as he had not 1nade application to be rated 
for that amount in pursuance to the act of June 18, 187 4, 
raising the pension from $31.25 to $50.00 per month, al-
though at that tin1e his condition of helplessness would 
have entitled him to the raise. It was conceded that 
relator's physical condition was such that he quali-
fied for the additional amounts. Relator contended that 
it was a question of construction of the various statutes 
whether he was entitled to the $72.00 I?ension. The court 
refused mandamus and stated its conclusions as follows: 
''The principle of law deducible from these 
two cases is not difficult to enounce. The court 
will not interfere by mandamus with the executive 
officers of the Government in the exercise of their 
ordinary official duties, even where those duties 
require an interpretation of the law, the court 
having no appellate power for that purpose; but 
when they refuse to act in a case at all, or when, 
by special statute, or otherwise, a mere ministerial 
duty is imposed upon them, that is, a service which 
they are bound to perform without further ques-
tion, then, if they refuse, a mandamus may be 
issued to compel them. 
''Judged by this rule the present case pre-
sents no difficulty. The Commissioner of Pen-
sions did not refuse to act or decide. He did act 
and decide. He adopted an interpretation of the 
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law adverse to the relator, and his decision was 
confirmed by the Secretary of the Interior, as 
evidenced by his signature of the certificate. 
Whether if the law were properly before us for 
consideration, we should be of the same opinion, _ 
or of a different .opinion, is of no consequence in 
the decision of this case. We have no appellate 
power over the Commissioner, and no right to re-
view his decision. That decision and his action 
taken thereon were made and done in the exercise 
of his official functions. They were by no means 
merely ministerial acts.'' 
Solo vs. City of Detroit, 303 Mich. 672, 7 N.W. 2nd 
103. In t~is case plaintiff Solo sought by mandamus to 
compel the City to grant him seniority as of August 12, 
1913. The other plaintiffs sought the same relief as of 
other dates. Prior to May 15, 1922, two systems of trans-
portation operated in the city, one owned by Detroit 
United Railways and the other by the city. On that date 
the city acquired· a part of the D. U. R. Railway. All 
three plaintiffs were then employed on the part not 
acquired by the city and continued so employed until 
August, 1928. On August 17, 1928, the city by a resolu-
tion and a proposal of D. U. R. entered into an arrange-
ment by which the city railway operated this part, the 
Wyandotte line, returning to the D. U. R. the revenue 
received above a certain amount, the D. U. R. to furnish 
the track and overhead trolley and maintain the same 
and to furnish po'Yer, the city to furnish the cost of cars 
and trainmen and to assume liability for damages. When 
this change was effected, plaintiffs were directed by thP 
D. U. R. to report to the city and received employment. 
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Plaintiffs contt-nded their seniority should be computed 
from the date each was first einployed by the D. U. R., 
by Yirtue of a charter provision which provided for a 
seniority systein under which the continuous service of 
employees shall be deen1ed to have cOinmenced from the 
date of their initial einployment h~' the railway commis-
~ioners, except that as to employees on. any part of the 
transportation system which has been acquired by pur-
chase, the initial date of the continuous service of each 
employee shall be deen1ed to have cOininenced from the 
date of their employment by their previous employer 
from wh01n such part of the transportation system was 
acquired by purchase. The court held mandamus was 
not available to plaintiffs saying: 
''The necessity of determining whether the 
circumstances under which operation of the Wy-
andotte line was undertaken by respondents was 
an acquisition thereof by purchase, is the serious 
point involved. It concerns, first, a determination 
of the exact meaning of the words 'acquired by 
purchase,' and, second, a construction and deter-
mination of the legal effect of the resolution and 
letter, hereinbefore quoted, under which operation 
of the line was instituted, to reach the ·essential 
conclusion as to whether these facts constituted 
an acquisition by purchase in accordance with the 
interpretation given the charter amendment. For 
example, was it a 'purchase' or merely a rental 
arrangement~ From a reading of said resolution 
and letter, it is self evident that the exercise of 
considerable judgment and discretion would be 
involved, and that on the fa~ts the duties of the 
respondent board are not clothed with such pre-
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cision and certainty as to confer upon plaintiffs 
a clear legal right to the relief sought.'' 
When the Mayor returned plaintiff's application 
for retirement to Ethel Holmes, the librarian who en-
dorsed it, stating that it was a matter to be handled by 
the library board, rather than the Salt Lake City Ad-
ministration, that action amouned to an interpretation 
of the statutes here involved similar to the interpretation 
involved in the two cases last above cited. The City Com-
mission did not refuse to act; they referred the matter 
to the only body they considered had jurisdiction over 
it. If they are wrong, the remedy is not by mandamus 
to compel them to decide otherwise. The remedy is by 
certiorari or by an action to have plaintiff's status de-
clared by a regular law action. 
The cas~ of Riley vs. City of Des Moines, 203 Iowa 
240, 212 N.W. 716, sustains the above conclusion. In 
that case plaintiff, a policeman, applied for retirement 
on pep.sion which was denied by the trustees of the pen-
sion fund. Plaintiff brought mandamus asserting the 
trustees were wrong in denying him a pension. His dis-
ability was admitted. The court held that mandamus did 
not lie to· control the trustees' judgment as to whether 
he was entitled to a pension. Plaintiff's proper remedy 
was certiorari to review their decision, and where there 
is a remedy by certiorari, mandamus did not apply. 
P~ople vs. Keller, -- Ill . .A!pp. --, 75 N.E. 2d 
408, likewise holds that mandamus may not he resorted to 
to compel pension trustees to act in a certain manner, 
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sion; that mandrunus 1nay be used to c01npel action but 
not to direct what action shall be taken; that the proper 
remedy to review the action of the trustees in denying the 
pension is by certiorari. 
CONCLUSION 
As to all of the defendants the real difference with 
plaintiff is this: Under the law it is the library board, 
and not these defendants or any of them, that must grant 
retirement to a library board employee. As to this matter 
these defendants have no jurisdiction or duty whatso-
ever. So if plaintiff wants to retire from active service to 
the library, she must of necessity present her applica-
tion for retirement to that board, and that board alone. 
If the library board grants her retirement, none of these 
defendants can or will refuse to recogllize that retirement 
and it is wholly immaterial to plaintiff, or to her right 
to a pension, whether or not all or any of the defend-
ants concur in such retirement. This disposes of this law 
suit as to the defendants Earl J. Glade, L. C. Romney, 
John B. Matheson, David A. Affleck, and Fred Tedesco, 
City Commissioners, and Irma F. Bitner, City Recorder. 
Neither of these defendants is the fiscal agent of the 
library board and certainly the City Recorder has no 
place whatsoever in this action for she has no duties at 
all with reference to retirement of employees on pen-
sion or otherwise.' There are no allegations in plaintiff's 
petition that plaintiff has applied to the library board 
to be retired from her service to that board or that she 
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has been retired by that board. In this respect plaintiff's 
petition is fatally defective. 
As to the other element involved, namely, payment 
of a pension to a retired library employee, the only de-
fendants that have any duty to perform or connection 
with the disbursement of library funds are the defendants 
auditor and treasurer. So far as the auditor and treas-
urer are concerned, if the plaintiff will furnish them 
with proper proof that the library board has granted he1 
retire1nent on a pension .and will see that such defend-
ants are furnished with the proper authenticated vouch-
ers issued by the library board authorizing the with-
drawal a:nd payment from the library fund and the wage 
withholdings from library employees of the money to 
pay plaintiff's pension, such defendants, and as a matter 
of fact all defendants, will honor the action oi the library 
board. They have never refused to do this and there are 
no allegations that they have refused. The amount of 
such pension is readily ascertained. It depends on no 
future contingency or calculation. All that prevents 
plaintiff from being retired and getting her pension is a 
proper application by her to her employer, the library 
board, and proper action by the library board, as to 
which neither of these defendants has any jurisdiction or 
power or desire to oppose or circnmvent. 
We respectfully submit that plaintiff's petition fails 
to state any right to writ of mandate against any of the 
defendants and our demurrers should be sustained. We 
also submit that with the additional facts furnished in 
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our answer the plaintiff is not entitled to the writ ap-
plied for. For the reasons herein given we ask that plain-
tiff's petition be dismissed and that the alternative writ 
heretofore issued be recalled. 
Respectfully submitted, 
E. R. CHRISTENSEN, 
HO~IER HOL~IGREN, 
A. PRATT KESLER, 
Attorneys for Defendants 
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